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L egal Opinion 2009-020

TO: John Engen, Mayor; City Council; Bruce Bender, CA®arty Rehbein, City
Clerk; Nikki Rogers; Kelly Elam; Ginny Merriam

CC: Legal Staff

FROM: Jim Nugent

DATE: November 25, 2009

RE: Section 2-3-103 MCAPublic Comment at Government Agency Meetings on
Non-Agenda Items are Identified to be for Publicttdes within the Jurisdiction
of the Agency

FACTS:

Recently some City Council members have expressedest to the City Clerk’s and
City Attorney’s offices in establishing specifiante limits for public citizen speakers at City
Council meetings. Currently City Council rules dot establish specific time limits for public
comment whether public comment pertains to agendaon-agenda items. With respect to
public hearings, City Council Rule 14(B) does stiduat “at the commencement of any public
hearing, the presiding officer shall set time Isrfior the presentation of views of proponents and
opponents of the measure. These time limits $feafidhered to strictly.” Current City Council
Rule 15 pertaining to citizen participation in d@enmaking provides in pertinent part that “The
Presiding Officer may reasonably limit audiencetipgration at any time.”

Also, there have been instances of public commagr€ity Council meetings on non-
agenda items addressing matters that are not withén jurisdiction of city municipal
government.

If the City Council considers any amendments gccitrrent City Council Rules in order
to address potentially establishing time limits pablic comment at city council meetings, the
City Council may also desire to address public ceminon non-agenda “public matter” items
that are not within the jurisdiction of the city.



| SSUE(S):

What does Montana State law currently state wébpect to a government agency
providing for public comment on non-agenda “pulbtiatter” items at a government meeting?

CONCLUSION(S):

Currently, 82-3-103(1) MCA provides that publicvgonment agencies must allow for
public comment on any “public matter” that is nat the agenda of the meeting and that is
within the jurisdiction of the government agencyndocting the meeting. However, the
government agency may not take action on any nendaymatter discussed. Specific notice of
any matter acted on must be identified and includedhe agenda and public comment must
have been allowed on that matter.

LEGAL DISCUSSION:

Atrticle Il, Section 8 of Montana’s Constitutionrpaning to citizen right of participation
in government operations provides:

Section 8. Right of participation. The public has the righb expect
governmental agencies to afford such reasonableortppty for citizen
participation in the operation of the agencies mpiiothe final decisioms may be
provided by law. (Emphasis added.)

Montana’s general public participation in governta¢roperation statutes in Title 2,
Chapter 3, MCA commences with §2-3-101 MCA whicbyiies:

Part 1
Notice and Opportunity to BeHeard

2-3-101. Legidative intent. The legislature finds and declares pursuant to the
mandate of Article Il, section 8, of the 1972 Mardaconstitution that legislative
guidelines should be established to secure to #@plp of Montana their
constitutional right to be afforded reasonable oppoty to participatein the
operation of governmental agencies prior to thealfidecision of the agency
(Emphasis added.)

“Reasonable opportunity” will vary to some degrdepending on the specific agenda
item or decision being made. For example, a “neale opportunity” for an applicant for a
zoning or subdivision approval will likely mean thiéne applicant is afforded more time to
present their application than what members ofjireeral public might be allowed.

Sections 7-1-4142 and 7-1-4143 MCA of Montana Mipak government statute
provide:



7-1-4142. Public participation. Each municipal governing body, committee,
board, authority, or entity, in accordance withiélg Il, section 8, of the Montana
constitution and Title 2, chapter 3, shall devefwpcedures for permitting and
encouraging the public to participate in decisitra are of significant interest to
the public.

7-1-4143. Participation. In any meeting required to be open to the pubhe, t
governing body, committee, board, authority, oritgnshall adopt rules for
conducting the meeting, affording citizens a readda opportunity to participate
prior to the final decision (Emphasis added.)

Pursuant to Montana Municipal government statuteh sas §87-5-4103 and 7-5-4121
MCA a city council may determine the operating suler its city council meetings. These state
statutory provisions provide:

7-5-4103. Council rules and discipline. The council may determine the rules of
its proceedingspunish its members for improper conduct, and keapg member
for the same by a two-thirds vote of the membezsted.

7-5-4121. Conduct of council business. (1) A majority of the members of the
council constitute a quorum for the transactiobuginess, but a less number may
meet and adjourn to any time stated and may commgehttendance of absent
members, under such rules and penalties as theitowsy prescribe

(2) The ayes and noes must be called and reconddgteofinal passage of any
ordinance, bylaw, or resolution or the making oy aontract. The voting on the
election or appointment of any officer must be weae. A majority of the whole
number of the members elected is requisite to aypoielect an officer, and such
vote must be recorded. (Emphasis added.)

Title 2, Chapter 3 MCA entitled “Public Participat in Governmental Operations”
pursuant to Part 1 entitled “Notice and Opportutityoe Heard’specifically addresses public
citizen comment on non-agenda items at governngaTiey meetings pursuant to §2-3-103
MCA entitled “Public Participation — Governor to &&me Guidelines Adoptéd

Section 2—3-103 MCA provides:

2-3-103. Public participation -- governor to ensure guidelines adopted. (1) (a)
Each agency shall develop procedures for permitiimg) encouraging the public
to participate in agency decisions that are ofigant interest to the public. The
procedures must ensure adequate notice and asbigt participation before a
final agency action is taken that is of significarterest to the public. The agenda
for a meeting, as defined iB-3-202 must include an item allowing public
comment on any public matter that is not on thenedgeof the meeting and that is
within the jurisdiction of the agency conductinge timeeting. However, the
agency may not take action on any matter discusskxbs specific notice of that
matter is included on an agenda and public comrhastbeen allowed on that
matter Public comment received at a meeting must berpuorated into the
official minutes of the meeting, as provided2B-212 (b) For purposes of this
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section, "public mattérdoes not include contested case and other adijtivkc
proceedings

(2) The governor shall ensure that each board,doyreommission, department,
authority, agency, or officer of the executive Hltanof the state adopts
coordinated rules for its programs. The guidelim@gst provide policies and
procedures to facilitate public participation irogle programs, consistent with
subsection (1). These guidelines must be adoptedilas and published in a
manner so that the rules may be provided to a meoflibe public upon request.
(Emphasis added.)

Subsection 2-3-102(1) MCA defining “Agency”’ definéagency” to include local
governments.

Basically the Montana State Legislature adoptetusiry criteria for non-agenda item
public comment, required to be allowed at goverrinagency meetings are (1) comment on a
public matter, (2) not on the agenda of the govemnagency meeting (3) that is within the
jurisdiction of the government agency conducting itieeting.

The above quoted statutory language in 82-3-103AMErtaining to government agency
allowing public comment on non-agenda public matteithin the jurisdiction of the government
agency was inserted into §2-3-103 MCA in 2003 pamsuo House Bill 94. Pursuant to 51
Montana Attorney General Opinion No. 12 (12/30/20@35ued to the Billings City Attorney,
Montana Attorney General Mike McGrath concluded thé statutory mandate only applied to
public comments directed to matters of significarterest to the public. Attorney General
McGrath stated at page 7 of his Attorney Generahiop:

| conclude that when HB 94 requires an agenda ftermpublic comment on non-
agenda matters, this mandate is imposed upon aaitgcil only to the extent
that the comments are directed to matters of sggmf interest to the publicThe
express purpose of Mont. Code Ann. § 7-1-4142 getonit and encourage “the
public to participate in decisions that are of figant interest to the publit
House Bill 94 is inconsistent with the purpose odritl Cod Ann. § 7-1-4142 to
the extent that it would require the council too@allpublic comment on matters
that are not of significant interest to the publidowever, related statutes must be
harmonized to the extent possibées, enunciated by the Montana Supreme Court
in Greqqg Therefore the city council must provide an ageitém for public
comment on non-agenda, public matters. But itds nequired to take public
comment on matters that are not of significantreggeto the public.(Emphasis
added.)

Later at page 8 of his Attorney General Opinion wiagldressing the Billings City
Council’s informal work sessions, Attorney GenaviaiGrath stated:

Therefore, the informal work sessions of the coumoust be considered
“meetings” to which the public participation prowss apply. Consistent with
Par |, the council must include on the agendat®informal meetings a period
for public comment on non-agenda items of significaterest to the public that
are within the jurisdiction of the council. Thess®ns need not permit public
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comment on non-agenda matters that are not offgigni interest to the public.
(Emphasis added.)

Then at page 9 of his Attorney General OpiniontoAtey General Mike McGrath
discusses further Montana Attorney General Joe kdsiinterpretation of the meaning of the
statutory phase “significant interest to the public

“.... For purposes of implementing Mont. Code Ann2-8-103, House Bill 94

specifically excluded from the definition of “publmatter” any “contested case
or other adjudicative proceedirigMont. Code Ann. 8§ 2-3-103(1)(b). The bill
included no other exceptions. In construing aug¢abne may not “insert what
has been omitted or omit what has been insértébnt. Code Ann. § 1-2-101.

Therefore, recognition of a broad exception for amatter involving an individual

privacy right is inappropriate.

However, in 47 Op. Atty Gen. No. 12 (1998), Attesn General Mazurek
addressed the question of the meaning of the plisigeificant interest to the
public” in a manner that provides some guidance herethdh opinion, after
noting the absence of any helpful authority, Gelnkfazurek opined that “any
non-ministerial decision or action ofunty commission which has meaning to
or affects a portion of the community requires ec®tio the public and opportunity
for the public to participate in the decision makprocess. This definition may

in fact address the issue with which Senator Mangaeh concern. (Emphasis
added.)

CONCLUSION(S):

Currently, 82-3-103(1) MCA provides that publicvgonment agencies must allow for
public comment on any “public matter” that is nat the agenda of the meeting and that is
within the jurisdiction of the government agencyndocting the meeting. However, the
government agency may not take action on any nendaymatter discussed. Specific notice of
any matter acted on must be identified and is oetion the agenda and public comment must
have been allowed on that matter.
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